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EQUITABLE ASSIGNMENT OF POLICY 


Property Settlement—Divorce Decree 


An insured, prior to obtaining a divorce from his wife, entered 
into a property settlement with her, agreeing to procure the 
reinstatement of his life insurance and to name his two children 
as beneficiaries thereof, and to keep the policy in force until it 
matured. This agreement was subsequently incorporated into, 
and made a part of, the divorce decree, The insured remarried 
and subsequently defaulted in the payment of his premiums. 
The policy was automatically converted into unextended paid- 

up insurance. In the meantime, his divorced wife, who was the 
Please Route to: named beneficiary under the policy, died, no change having 
been made in accordance with the terms of the property settle- 

ment. 


Rival Claims to Proceeds 


At the time of the death of the insured, the policy was still 
in force. His two children brought an action against his estate, 
of which his second wife was the administratrix, and against 
the insurance company, seeking to obtain the proceeds of the 
policy. The insurance company offered to pay the proceeds to 
such persons as the court should determine to be entitled 
thereto. However, the administratrix of the estate contended 
that, since the named beneficiary had pre-deceased the insured 
and no change of beneficiary had been executed in accordance 
with the terms of the policy, the proceeds thereof were payable 
to the estate and that the divorce decree could not affect this 
legal situation. 


Children’s Claim Upheld 


The California District Court of Appeal for the Fourth Appel- 
late District, in the case of Chilwell et al. v. Chilwell, Admx. 
et al., reported at 501,492, held, however, that the children 
of the insured were entitled to the proceeds of the policy. 
The property settlement was entered into by all persons who 
had any interest in the policy and the making of such an agree- 
ment amounted, in effect, to an equitable assignment of the 
insurance money. The judgment into which this agreement was 
incorporated was still effective at the time of the insured’s 
death and controlled the distribution of the policy proceeds. 
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% FIRE AND CASUALTY »% 


Duty to Defend Suits.—A casualty company insured the owner 
of a hotel against liability to other than his employees for 
injuries sustained or death. It refused to defend actions 
brought against the hotel owner and his tenant as co-partners 
by persons employed by the tenant to install a gas heating 
system. Since these actions did not allege claims covered by 
the policy, the casualty company was not obligated to 
defend them nor to reimburse its insured for money ex- 
pended in their settlement. Litigation arose in Oklahoma. 
(Hardware Mutual Casualty Co. v. Hilderbrandt, U. S. 
C. C. A., 10th C.)... 300,386. 


Declaratory Relief Denied.—An insured was held not to be 
entitled to declaratory relief to determine the liability of 
the insurer to defend under its indemnity policy where, 
assuming coverage, the refusal to defend amounted to a breach 
of the policies giving the insured a sufficient cause of action 
against the insurer. (Dover Boiler Works v. New Jersey 
Manufacturers Casualty Ins. Co. et al., N. J. Supreme Ct., 
Morris Co.). . .§ 300,382, 300,383. / 


Coverage of Policy—Cause of Damage.—Defendant insurer's 
policy covered accidents to plaintiff’s refrigerating system 
caused by pressure of the refrigerant. In an action to re- 
cover under the policy, the burden was on the insured to 
establish that the accident occurred in the manner covered 
by the policy and failure so to do bars recovery. (Prentice 
Packing and Storage Co. v. United Pacific Ins. Co., Wash. 
Supreme Ct.).. .J 300,385. 


Gasholder Damaged by Windstorm.—Jury’s finding that dam- 
age to gasholder which plaintiff was erecting for the Ford 
Motor Company was proximately caused by a windstorm 
was warranted by the evidence and imposed liability upon 
defendant insurer under its windstorm policy. This action 
was instituted in Ohio. (Pearl Assurance Co., Ltd. v. The 
Stacey Bros. Gas Construction Co., U. S. C. C. A., 6th C.) 

1 300,384. 


Sole and Unconditional Ownership.—The owner of certain 
premises conveyed same to a non-existent grantee. There- 
after, it was reconveyed to himself and plaintiff as joint 
tenants. Still later, he procured fire insurance from de- 
fendant. After his death, plaintiff, who was his sole testa- 
mentary heir and executrix, was denied recovery under the 
policy for fire loss to the premises, the court holding that 
the sole and unconditional ownership clause of the policy 
had been violated. (Price v. National Union Fire Ins. Co., 
Mich. Supreme Ct.).. . J 300,388. 


Waiver of Proof of Loss.—Where the evidence disclosed such 
a course of negotiations between the insurer and the insured 
over an extended period, after defendant insurer and its 
adjuster had full knowledge of all the facts, as naturally 
led plaintiffs to believe that defendant did not intend to 
require strict compliance with the provisions of the policy 
as to sworn proof of loss, the court held defendant waived 
such proof and entered judgment for plaintiffs. (Johnston 
et al. v. The Manhattan Fire and Marine Ins. Co., Mich. Su- 
preme Ct.).. ¥ 300,391. 


Defects in Title —Plaintiff insured a building which had been 
given her to use as long as she wanted without rent; it 
was the owner’s intent to transfer title to her and her children 
at some future date. It was held that she had an insurable 
interest therein and that, since she had fully disclosed the 
character of her title to the insurance agent before the 
issuance of the policy, she was entitled to recover fire loss 
sustained. (Liverpool and London and Globe Ins. Co., Ltd. v. 
Bolling, d.b.a. Bolling Cash Store, Va. Supreme Ct. of Err.) 

7 300,387. 


Sufficiency of Pleadings.—In actions to recover damages for 
injuries sustained as the result of an explosion of a boiler 
in a gas station owned by defendant, defendant’s motions 
for bills of particulars are dismissed. (Lasicki v. Socony 
Vacuum Oil Co., Inc., Piorkowski v. Same, U. S. Dist. Ct., 
Middle D., Pa.).. .J 300,389, 300,390. 


% NEGLIGENCE *% 
(Other than Automobile) 


Municipality’s Liability—Plaintiff brought action to recover 


damages caused by acts of officers of defendant city in 
pulling down the walls of a burned building in such a man- 
ner that they fell upon and destroyed an adjoining building 
owned by plaintiff. The court entered judgment for plain- 
tiff, holding that the damages sustained were caused by the 
negligent acts of the officers of defendant city while said 
officers were engaged in the performance of a ministerial 
duty. (Burson v. City of Bristol, Va. Supreme Ct. of App.) 
7 401,612. 


Notice of Injury.—A misstatement of the place and cause of 


plaintiff's accident, appearing in the notice served on de- 
fendant municipality, as an “excavation or ditch along the 
shoulder of the road” instead of, as the jury could find, a 
hole in the traveled part of the highway, was held not to 
have been made with thé intention of misleading defendant 
and defendant was held not to have been misled thereby. 
For this reason, a judgment entered for plaintiff, was af- 
firmed. (Medeiros v. Town of Somerset, Mass. Supreme Jud. 
Ct.).. .] 401,620. 


Child Injured by Explosive.—Plaintiff’s petition alleged that 


defendant wrecking company left a percussion cap about 
certain premises after completing dismantling operations, 
with knowledge that children frequented the premises for 
play, and that plaintiff, a minor, sustained injury by the 
explosion of said percussion cap. The court held that this 
petition stated a cause of action and that defendant's de- 
murrer thereto was wrongfully sustained by the trial court. 
(Vaughan v. Wilkof et al., d.b.a. Wilkof Steel & Supply Co., 
Ohio Ct. of App.)... 401,615. 


Manufacturer’s Liability—Where plaintiff, a pole vaulter, sus- 


tained injury as the result of using a pole which broke while 
he was making a jump, the court held defendant, manu- 
facturer of the pole, liable on the ground that the evidence 
warranted a finding that the pole was defective and unsafe 
for its intended use, and that if defendant had tested it in 
a reasonably careful manper the defect would have been 
discovered and the injury averted. (McCormick v. Lowe & 
Campbell Athletic Goods Company, Kansas City Ct. of App., 
Mo.).. .f 401,614. 


Injury While Trying on Dress.—Plaintiff, a customer in de- 


fendant’s store, suffered an injury to her eye in an attempt 
to extricate herself from a dress which was too tight. A 
wire stem protruding from an artificial flower on the dress 
caused the injury. The court denied a recovery, holding 
that plaintiff was negligent in attempting to remove the 
dress without assistance and in such a way as to cause the 
wire stem to come in contact with her face to such an 
extent that it injured her. (Stephens v. Snyder, Ga. Ct. of 
App.). . .§ 401,617. 


Slippery Entranceway.—Where plaintiff, eleven months old, 


was being carried into defendant’s store by her father and 
sustained a fracture of the skull when her father slipped 
and fell on a sloping, wet entranceway, the court held that 
a judgment entered for plaintiff was proper, the evidence 
warranting the jury’s finding that defendant was negligent 
in the maintenance of its premises. (Kremer v. The Vim Co., 


Ill. App. Ct.).. .§ 401,613. 


Street Car Passenger Injured.—In a suit brought to recover 


damages for injuries sustained as the result of a fall while 
alighting from defendant’s street car, plaintiff alleged that 
defendant was negligent in suddenly and without warning 
starting up the car before she had a chance to get down onto 
the street. A judgment entered for plaintiff was affirmed, 
the court holding that objections to a certain portion of the 
judge’s charge were without merit since the charge, when 
read as a whole, could not have misled the jury. (Perella ¢ 
Boston Elevated Railway Co., Mass. Supreme Jud. Ct.) 

7 401,618. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 


2 





nS 


tO recover 
nt city in 
ch a man- 
g building 
for plain- 
sed by the 
while said 
ministerial 
. of App.) 


1 cause of 
ed on de- 
along the 
1ld find, a 
eld not to 
defendant 
d thereby. 
t, was af- 
reme Jud, 


eged that 
cap about 
perations, 
mises for 
ry by the 
| that this 
dant’s de- 
rial court. 


upply Co., 


ulter, sus- 
‘oke while 
nt, manu- 
: evidence 
nd unsafe 
sted it in 
1ave been 
. Lowe & 
. of App., 


er in de- 
n attempt 
tight. A 
the dress 
, holding 
move the 
cause the 
such an 
xa. Ct. of 


nths old, 
ather and 
r slipped 
held that 
evidence 
negligent 
Vim Co., 


» recover 
fall while 
eged that 
warning 
own onto 
affirmed, 
on of the 
ge, when 
Perclla v. 
, Ce) 


No. 91 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
erroneous aes SN a A a. 


Rib Broken During Operation.—Plaintiff sought to recover 
damages for malpractice, alleging that defendants negli- 
gently caused plaintiff's rib to be broken during an operation. 
The court held that the complaint was insufficient in that 
it failed to allege facts showing what defendants did or 
omitted to do which resulted in the injury complained of. 
(Guilliams v. Hollywood Hospital, Calif. Dist. Ct. of App.) 

q 401,621. 


Malpractice.—Where defendant failed to inform plaintiff as to 
the true condition of broken bones in his leg, and further 
failed to inform him as to the method of treatment that 
was most likely to effect a union of the broken bones, the 
court entered judgment for plaintiff, holding that defendant 
physician was guilty of a breach of duty which resulted in 
detriment to plaintiff. (Tvedt v. Haugen, N. D. Supreme Ct.) 

q 401,622. 


Disagreement in Experts’ Opinions.—In a suit brought to re- 
cover damages for alleged malpractice by defendant, the 
main question in the case was whether or not defendant was 
negligent in failing to apply water to plaintiff's eyes in an 
attempt to eliminate, or at least to dilute, sulphurous acid. 
There was a serious disagreement among qualified experts 
as to the advisability of applying water to the eyes. The 
court held, in reversing a judgment entered for plaintiff, 
that in such case the jury will not be allowed to accept one 
theory to the exclusion of another. Consequently, there was 
nothing on which to base a verdict. (Peddicord v. Lieser, 
Wash. Supreme Ct.).. .f 401,616. 


Amended Pleadings.—Where defendant contended that one 
who files amended pleadings, after a motion to strike is 
granted or a demurrer sustained, waives his right to urge 
such ruling as error upon an appeal from an adverse judg- 
ment, the court held that there is an exception to that rule 
where there remains a question of fact in the case. (Miller 
et al. v. Sisters of St. Francis; Miller, Jr. v. Same, Wash. 
Supreme Ct.).. .] 401,619. 


Amendment of Complaint.——Where defendant contended that 
plaintiffs’ proposed amendment to their complaint would 
result in the statement of a new cause of action after the 
statute of limitations had run, the court held that the 
amendatory matter showed substantially the same wrong 
with respect to the same transaction and that the gist of 
the action or the subject of the controversy remained the 
same. (Knowles et al. v. Prudential Insurance Company of 
America, N. J. Supreme Ct.)... 401,623. 


* LIFE * 


Fraud in Application—If recovery under a policy was to be 
denied on the ground of the insured’s failure to discover 
untruthful answers written into the application by the agent 
and to report the same to the insurer, the defendant insurer 
would have to plead ratification or estoppel and in the 
absence of such pleading, the issue is not raised. (Longo v. 
John Hancock Mutual Life Ins. Co., St. Louis Ct. of App., 
Mo.).. .] 501,496. 


Policy Held Incontestable on Ground of Fraud.—A policy is- 
sued in New York, delivered to the insured in the state of 
Washington and subsequently breached in California was 
held to be incontestable after two years in accordance with 
its terms and the law of California, except for non-payment 
of premiums, and proof of fraud in the procurement was 
properly rejected. (Blair v. New York Life Ins. Co., Calif. 
Dist. Ct. of App.).. .7 501,493. 


Misrepresentations in Application——In order to avoid liability 
under a policy upon the ground of misrepresentations in 
the application, the insurer must show that statements call- 
ing for matters of opinion, judgment or belief, were know- 
ingly made by the insured with intent to deceive. (Carpenter 
v. Sun Indemnity Company, Neb. Supreme Ct.). . .] 501,494. 


Action on War Risk Policy Barred.—After the denial of a claim 


on a veteran’s policy in 1923, continued correspondence re- 
garding such claim was held insufficient to constitute a 
continued consideration of such claim by the Bureau such 
as to waive the statutory time limits for filing suit. (Bandy 
v. United States, U. S. Dist. Ct., E. D. of Tenn.).. . J 501,495. 


*% AUTOMOBILE % 


Minor Pedestrian Injured.—A minor pedestrian was struck by 


an automobile while crossing the street between intersec- 
tions. Upon proper instructions and conflicting evidence the 
jury found those responsible for the operation of the auto- 
mobile responsible for the accident. (Casalegno et al. v. 
Leonard, Jr. et al., Calif. Dist. Ct. of App.).. . 703,231. 


Pedestrian Struck by Police Vehicle——The parents and heirs 


at law of an innocent pedestrian whose life was crushed out 
by a police vehicle which had collided with another vehicle 
could obtain no redress for her death. The operators of 
the vehicles were acting in response to an emergency call, 
had given proper warning of their approach and did not 
arbitrarily exercise their privileges. (Coltman et al. v. City 
of Beverly Hills, California et al., Calif. Dist. Ct. of App.) 
~ + ff 20a eae. 


Minor Pedestrian Killed—While passing a stopped, horse 


drawn ice wagon on the left, defendant’s automobile struck 
a child who was standing near the heads of the horses and 
threw him under the ice wagon. The jury’s verdict, holding 
him responsible for the child’s death was not unwarranted 
by the evidence. (DeFrancisco, Admr. v. Heath, Mass. Su- 
preme Jud. Ct.).. . 703,242. 


Construction of Insurance Policy.—It was plaintiff’s contention 


that the automobile in which she was riding when she was 
injured was covered by defendant’s insurance policy while 
said car was being driven by the daughter-in-law of the 
named insured, The trial court erroneously excluded from 
the evidence parol testimony which indicated that this was 
the intention of the parties to the insurance contract. (Nor- 
ton v. Farmers Automobile Inter-Ins. Exchange, Calif. Dist. 
Ct. of App.). .. 703,233. 


Status of Automobile Occupant.—Plaintiff was injured while 


riding in a car driven by defendant’s insured on a business 
trip under an agreement to share expenses. Plaintiff was 
permitted recovery under a policy which excluded liability 
when the car was being used to carry passengers for a 
consideration. Although plaintiff was a passenger for a 
“compensation” under the guest statute, she was not one 
for a “consideration” within the meaning of the exclusion 
clause. (Porter, Exrx. v. The Employers’ Liability Assurance 
Corp., Ltd., Calif. Dist. Ct. of App.). . .] 703,234. 


Intersection Collision—An automobile occupant was killed when 


the automobile in which she was riding collided with de- 
fendant’s car at an intersection. Both cars were traveling 
at a moderate rate of speed and defendant had the right of 
way. He could not be held negligent as a matter of law 
in failing to avoid the collision and the court was bound 
by the jury’s finding in his favor. (Bramble et al. v. McEwan, 
Calif, Dist. Ct. of App.). . . 703,236. 


Prima Facie Speed.—An automobile occupant was denied re- 


covery by a jury for personal injuries sustained in an inter- 
section collision. There was no error in the court’s instruction 
that prima facie speed for defendant was forty-five miles per 
hour which was the statutory limit on highway outside of 
residential or business districts. (Cavalli et al. v. Luckett, 
Calif. Dist. Ct. of App.) . .§ 703,237. 
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AUTOMOBILE—Continued 


Collision Between Motorcycle and Automobile—A motor- 
cyclist was killed when he collided with an automobile on 
a dark, cloudy afternoon. The jury entered a verdict in 
favor of his administrator but, because of errors in instruc- 
tions and the admission of evidence, the judgment entered 
thereon was reversed. (DeMay, Admr. v. Brew et al., Ill. 
App. Ct.). . .§ 703,239. 


Wrong Side of Road.—Plaintiff was injured when the automo- 
bile in which he was riding collided with a truck, driven 
on the wrong side of the road by defendant’s employee. 
The case was submitted to the jury on special issues and 
all were resolved in favor of the plaintiff. (Brown Express, 
Inc. v. Henderson, Tex. Ct. of Civ. App.)...{ 703,241. 


Excessive Speed on Icy Curve.—Defendant was held grossly 
negligent and responsible for injuries sustained by occu- 
pants in his car when he drove around a curve and down 
an icy hill at about fifty miles an hour, causing his car to 
run off the road and turn over in an effort to avoid colliding 
with another vehicle, (Malcolm Connor, Jr. v. Mason; Mal- 
colm Connor v. Same; Edith Connor v. Same; Eisenhauer v. 
Same, Mass. Supreme Jud. Ct.).. .] 703,243. 


Wilful and Wanton Misconduct.—Evidence that defendant 


drove an automobile along a straight, level, and dry highway 
at a speed of at least 55 miles an hour was held insufficient 
to sustain a finding of wilful and wanton misconduct and 
he was exonerated from liability for injuries sustained by | 
a guest when the car turned over as the wheel left the high- 
way. (Madison v. Essington, Ill. App. Ct.). . .] 703,240. 


Wrongful Death of Motorist.—Plaintiff's husband was fatally 


injured when, after stopping his car at the side of the road 
without lights and alighting to clean his windshield, his car 
was sideswiped by a truck, through the windshield of which 
the driver was able to see only the center stripe of the road, 
It was held error to hold plaintiff's husband contributorily 
negligent as a matter of law. (Dillon v. Sterling Rendering 
Works, Inc. et al., Colo. Supreme Ct.) . . .] 703,238. 


Interlocutory Decree of Divorce.—The wife and father of de- 


cedent who met his death when the hay wagon in which he 
was riding was struck by an automobile, recovered compen- 
sation for his wrongful death. Although said wife had ob- 
tained an interlocutory decree of divorce, there was evidence 
of reconciliation and she was not erroneously awarded dam- ' 
ages. (Rickards v. Noonan et al., Calif. Dist. Ct. of App.)... 
{ 703,232. 
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